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ABSTRACT

Introduction: Medical negligence litigation in Malaysia is
rising, making judicial decisions vital for defining
contemporary duties of care and clinical governance. This
study presents a retrospective document-based analysis of
medicolegal cases adjudicated in 2025 to systematically
identify and categorise the core clinical and systemic issues
driving liability.

Materials and Methods: A retrospective document search
was conducted on reported Malaysian medical negligence
judgments published between January 1 and December 31,
2025, across the LexisNexis and Current Law Journal
databases. From 51 initial records, 22 non-relevant disputes
were excluded, yielding 29 clinically relevant medicolegal
cases for analysis. A descriptive, quantitative and
demographic profiling of the dataset was conducted to map
the structural landscape of the litigation. To systematically
analyse the evolving standards of medical accountability
and clinical governance in Malaysia, a retrospective,
document-based thematic analysis using a structured three-
stage qualitative coding framework was conducted.

Results: Litigation was heavily concentrated in the High
Court (22 cases), clustered in urban centres, and dominated
by public hospitals (15 cases). Surgical domains were the
most frequently litigated: Orthopaedics (10 cases),
Obstetrics & Gynaecology (8 cases), and Other Surgical
Specialities (6 cases). The qualitative analysis synthesised
five dominant areas of judicial scrutiny: 1) Negligence in
Timely Intervention and Diagnosis, 2) Breach of Informed
Consent and Patient Autonomy, 3) Medical Records and
Documentation Evidence, 4) Systemic Liability, and 5) Legal
and Procedural Issues. Liability was consistently driven by
critical delays in time-sensitive interventions, such as
emergency Caesarean sections resulting in severe birth
injuries and delayed vascular treatment leading to limb loss.
Diagnostic failures, including the inability to order essential
radiological investigations or misdiagnosing acute
conditions like Deep Vein Thrombosis and fatal septic
shock, were also key findings. Furthermore, the judiciary
showed a consistent judicial emphasis on protecting patient
autonomy, penalising doctors for insufficient disclosure of
material risks and failure to advise on alternative treatments.
Judicial severity was notably demonstrated against
healthcare professionals operating beyond their
credentialed boundaries, confirming that practice must
strictly adhere to regulatory standards. A significant trend

identified is the increased focus on corporate accountability,
with hospitals being held corporately liable under the
principle of non-delegable duty for systemic failures.
Inadequate referral systems and a lack of qualified standby
personnel led to hospital liability even where individual
treating doctors were absolved of direct clinical negligence.
Additionally, the integrity of medical records proved pivotal,
as issues of tampering, fabrication, and post-incident
insertion of notes were treated as severe aggravating
factors that profoundly undermined the defence's credibility.

Conclusion: The 2025 retrospective case law analysis
indicates that the Malaysian medicolegal environment is
evolving toward a standard of total accountability. The
courts demand strict adherence to clinical best practices,
respect for patient autonomy, robust institutional systems,
and honest professional conduct. For healthcare
professionals and institutions, mitigating legal risk now
necessitates not just technical competence, but also
absolute integrity in documentation and unwavering
professional transparency.
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INTRODUCTION

Medical negligence claims are of serious global concern in
Malaysia, increasing pressure on healthcare providers to
maintain high standards of care."” Judicial decisions serve as
vital markers that define duties of care, clinical governance,
and professional accountability. The legal landscape depends
heavily on complex judicial tests, such as the transition from
the traditional Bolam test to the Foo Fio Na standard and
relies fundamentally on expert evidence.”® Systematic
analysis of recent outcomes is therefore essential for risk
management, legal reform, and professional education.

The historical evolution of Malaysian medical negligence
jurisprudence began with Chin Keow v Kerajaan Malaysia.*
Over subsequent decades, claims have steadily increased due
to heightened public awareness of patient rights, expanding
medical specialisation, and growing healthcare complexity.

Historically, judicial assessment was grounded in the Bolam
principle, which defines negligence as a failure to act in
accordance with the standards of reasonably competent
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medical men at the time.” This benchmark recognises that
medicine is not an exact science. Similarly, Hunter v Hanley
clarified that negligence only arises when a clinician exhibits
a failure that "no doctor of ordinary skill would be guilty of
acting with ordinary care".® The law demands conduct
consistent with a reasonably competent practitioner, not
perfection.

This reluctance to equate adverse outcomes with negligence
is reflected in the Malaysian case of Payremalu Veerappan v
Dr Amarjeet Kaur & Ors.” Referencing M Shoba v Dr Mrs
Rajakumari Unnithan case, the court emphasised that "a
doctor is never presumed to be infallible" and negligence
cannot be inferred merely because treatment goes wrong. A
positive finding that the practitioner fell below ordinary
standards is required. This principle is vital when analysing
rare complications, high-risk surgeries, or rapidly evolving
emergencies, demonstrating that Malaysian courts remain
cautious against imposing retrospective perfectionism.

This paper undertakes a retrospective document-based
analysis of Malaysian medical negligence cases adjudicated
in 2025. The primary objective is to identify, synthesise, and
categorise prevailing issues and judicial trends by examining
clinical circumstances, legal debates, liability findings, and
damages. This analysis provides a vital snapshot of the
evolving medicolegal environment, offering essential insights
for clinicians, administrators, and legal professionals to
mitigate risk and ensure compliance with contemporary
standards of care.

MATERIALS AND METHODS

To systematically examine the evolving standards of medical
accountability and clinical governance in Malaysia, this
study employed a retrospective document-based analysis, a
rigorous qualitative method involving the systematic
evaluation of textual records to develop empirical knowledge.
A comprehensive electronic search was conducted across the
LexisNexis and Current Law Journal (CL]) databases, which
house authoritative records from all levels of the Malaysian
judiciary, using the explicit keyword phrase "medical
negligence" OR "medical malpractice" OR ‘"clinical
negligence" for cases published or decided between January 1
and December 31, 2025. This initial search yielded 51 raw
records, which were then subjected to a strict multi-stage
screening process. Inclusion criteria required cases from any
level of the Malaysian judiciary involving a patient against a
healthcare practitioner or assistant across any delivery site,
including public hospitals, private centres, and standalone
clinics. Conversely, exclusion criteria eliminated non-medical
negligence, purely commercial or employment disputes, road
traffic accidents lacking central medical mismanagement,
and out-of-court settlements. Following screening, 22 cases
were excluded, resulting in a final sample of 29 cases. For
each selected case, a structured data extraction protocol
recorded baseline descriptive variables, including
jurisdictional level, geographic registry distribution,
healthcare sector, and the specific clinical speciality under
scrutiny. The core textual data within the written judgments,
comprising the judges' ratios decidendi, obiter dicta, cited
expert testimonies, and established case facts, were then
analysed.
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First, open coding was conducted to isolate and label specific
clinical failures and legal disputes. Next, axial coding cross-
examined these raw codes, mapping their conceptual
relationships and clustering them into broader categories
based on shared clinical or legal vulnerabilities. Data
analysis followed a thematic qualitative approach
combining inductive coding with deductive categorisation.
The initial coding framework was mapped deductively into
established medicolegal and ethical domains (e.g., duty of
care in intervention, informed consent, documentation,
systemic liability, and procedural/legal issues). Using these
standard ethical and legal frameworks ensured a rigorous,
domain-appropriate analysis tailored to judicial case law
review. Finally, selective coding integrated and refined these
categories into five distinct, overarching thematic domains
that encapsulate the primary drivers of contemporary
Malaysian medicolegal liability. This comprehensive
approach ensured the study's conclusions were grounded
entirely in objective legal texts, providing a transparent,
rigorous, and reproducible framework for evaluating modern
healthcare accountability.

RESULTS

Demographic

The systematic database search identified 29 medical
negligence cases in Malaysia meeting the inclusion criteria
for 2025. A descriptive baseline profiling was performed to
map out the structural and clinical characteristics of the
litigation dataset. As comprehensively detailed in Table I,
litigation was heavily concentrated within the High Court's
jurisdiction (n = 22), with the remaining 5 in the Court of
Appeal and another two in the Session Court, and
geographically clustered in the major urban centres of the
Klang Valley (Kuala Lumpur and Shah Alam) and Ipoh.
Public sector hospitals accounted for more claims (n = 15),
followed by private facilities (n = 13). The patient cohort
primarily comprised adults, though key vulnerable
populations, including newborns (n = 4) and children (n = 3),
were represented. Surgical-based domains emerged as the
most frequently litigated sectors, led by Orthopaedics (n =
10), Obstetrics & Gynaecology (n = 8), and Other Surgical
Specialities (n = 6). Notably, several cases overlap; this
frequently manifested as clinical boundary intersections
between orthopaedics and other surgical subspecialties (spine
and vascular surgery), and O&G and paediatrics specialities.

[Table I: Demographic and Legal Profile of Included Medical
Negligence Judgments (N = 29)]

Key Thematic Findings
Thematic analysis of the 29 selected cases identified five
major themes. Refer to Table II for case summary and details.

[Table II: Summary of 2025 Medical Negligence Cases in
Malaysia according to Key Issues, Decisions, and Damages]

Under the first theme, Negligence in Timely Intervention and
Diagnosis, delays in emergency intervention were
prominently identified in obstetric and vascular
management. Delayed emergency Caesarean sections
resulting in severe birth injuries were litigated in A (a child...)?
and Nitin Sharma?', while vascular-related delays leading to
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Table I: Demographic and legal profile of included medical negligence judgments (N = 29)

No. Demographic Classification Frequency (n) Case Citation
1 Judicial Jurisdiction Session Court 2 35, 36
High Court 22 8-29
Court of Appeal 5 30-34
Federal Court 0 -
2 Geographic Registry Kuala Lumpur 5 8,11,16,21,25
Shah Alam 5 14,15,23,24,27
Ipoh 4 17, 18, 26, 31
Seremban 2 12,23
Georgetown 1 9
Taiping 1 10
Penang 1 19
Alor Setar 1 20
Kota Bahru 1 13
Melaka 1 28
3 Health Sector Public Hospital 15 8, 10, 12-14, 16, 17, 19-21, 23, 24, 26, 29, 32
Private Hospital 10 19, 27, 28, 30, 31, 33, 34, 36
Private Outpatient Clinics 3 9,22,35
University Hospital 1 25
4 Patient Age Cohort Adult 22 Remaining cases
Child 4 8, 20, 21, 33
Newborn 3 16, 29, 36
5 Main Speciality Involved Orthopaedics 10 9,12, 14, 17, 19, 23, 24, 27, 28, 34
Obstetrics & Gynaecology 8 8, 11, 12, 20, 21, 25, 32, 33
Other Surgical Specialities 6 10, 13, 15, 16, 19, 25
Paediatrics 4 20, 21, 29, 36
Emergency Medicine 1 30
Otorhinolaryngology 1 31
Anaesthesiology 1 14
Ophthalmology 1 18
General Practice 1 22
Aesthetic Medicine 1 35
6 Specialty Distribution Multidisciplinary Overlap 9 12, 14, 16, 17, 19, 20, 21, 25, 26
Single Speciality Case 20 Remaining cases

*Note: Frequencies across clinical specialities exceed N = 29 due to multidisciplinary overlap in several cases.

ischemic gangrene and amputation were evaluated in Fairuz
Fahmy" and Wee You Kheong.”® Diagnostic failures were also
recurring, such as the failure to perform radiological
investigations for a spinal giant cell tumour in Daniel Lee
Eng Wern,’ alongside missed diagnoses of vascular injury in
Wee You Kheong,® Deep Vein Thrombosis in Thavani a/p
Kaliaperummal,” and septic shock in Zuasnita bt
Baharudin.” Substandard perioperative management was
further identified, including unmanaged postoperative
ischemia resulting in amputation', negligent peripheral
administration of inotropes,' and premature sinus surgery.*
Conversely, Tan Sri Datuk Seri Mohd Hussein case saw no
negligence found for a rare arthroscopic vascular
complication.*

The second theme is Breach of Informed Consent and Patient
Autonomy. Insufficient disclosure of material risks,
alternatives, or conservative treatment pathways was
scrutinised in Dr Chandran a/l Gnanappah,® Evelyn
Sharmini,” and Tan Sri Datuk Seri Mohd Hussein,* whereas
Siti Arbaiyah bt Umar* was dismissed due to adequate
disclosure. This theme also captured practitioners operating
beyond their credentialed scope, including a general
practitioner using unapproved filler substances® and a
gynaecologist performing bowel repair."

724

The third theme is Medical Records and Documentation
Evidence. Allegations of altered or post-incident inserted
records arose in Loganathan a/l Thiagarajan® and Evelyn
Sharmini," while the suppression or total absence of evidence
was noted in Nitin Sharma* and Muhammad Aiman bin
Mohd Hisham.” Documentation and system-related
deficiencies were similarly central to Nur Fuziatun bt Mohd
Fadzli* and Mohammad Nabill Sajid."”

Systemic liability formed the fourth theme. Nur Fuziatun
involved hospital liability stemming from inadequate referral
networks and absent standby personnel.*® Dr Chandran a/l
Gnanappah® addressed corporate liability alongside
indemnity against the doctor, and A (a child...)® scrutinised
institutional compliance with Decision-to-Delivery Interval
(DDI) guidelines.

The final theme encompassed legal and procedural issues.
Claims were dismissed due to statutory limitation periods
under the Public Authorities Protection Act 1948, while
contributory negligence was argued in Daniel Lee Eng Wern’
and Bukit Tinggi Hospital.® Lastly, substantial aggravated
and exemplary damages were awarded for egregious
misconduct in Loganathan,” Thavani,*® Hasmani," and
Rafianee.*
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DISCUSSION

An important methodological observation is that the
keyword “medical negligence” captures a broader range of
healthcare disputes than direct clinical malpractice alone. Of
51 initially retrieved cases, 23 were excluded because they
involved insurance disputes, employment conflicts, corporate
litigation, product liability, and regulatory issues rather than
negligent patient care. This demonstrates the value of using
a broader search term initially to avoid prematurely
excluding relevant medicolegal cases. The findings also
illustrate how modern litigation extends beyond bedside care
into wider issues involving healthcare systems,
manufacturers, and medical technology. This is reflected in
cases like Johnson & Johnson v Vijayakumar, which
concerned liability from a defective medical implant, shifting
focus to product safety and manufacturer responsibility.*’

Continuing the analysis of administrative oversight, Ramani
a/p Visvanathan involved a judicial review against the
Malaysian Medical Council (MMC) regarding disciplinary
proceedings, indicating that professional negligence can be
contested through administrative law.*®* While these cases
were excluded from the final clinical negligence analysis,
their initial retrieval indicates that medicolegal risk
encompasses commercial, administrative, and regulatory
compliance, necessitating a holistic approach to risk
management.

Surgical specialities such as orthopaedics, neurosurgery,
vascular surgery, and O&G represented the most frequently
litigated domains, a pattern consistent with international
data. Steele et al. (2015), analysing United Kingdom National
Health Service Litigation Authority (NHSLA) data, identified
617 neurosurgical claims, with 46% being successful,
totalling a litigation burden of £67.4 million.” Similarly, Li et
al. reported that orthopaedics and O&G accounted for 11.3%
and 10.0% of malpractice claims in Chinese tertiary
hospitals, respectively.® The present findings challenge the
perception that O&G exclusively dominates disputes in
Malaysian government hospitals. Although obstetric
litigation remains prominent, the highest damages awarded
in the 2025 cases were associated with surgical specialities
due to the long-term financial implications of severe surgical
injuries, particularly limb loss requiring lifelong prosthetic
replacements and revisions.

The number of defendants differed remarkably between
public and private hospital cases. For example, the
Muhammad Aiman,® Nitin Sharma,” and Nur Fuziatun®
public hospital cases involved more than 30 defendants,
including house officers, medical officers, registrars,
consultants, administrators, and government entities. This
contrasts with private litigation, which commonly involves
fewer individually named practitioners or specialist teams.
This discrepancy reflects differing organisational structures.
In public hospitals, patient management involves multiple
clinical teams across different specialities and levels of
seniority. Conversely, private hospital consultants often
function under an “independent contractor” model. The
increased number of defendants in public-sector litigation
underscores the complexity of assigning accountability
within highly layered systems. Many disputes arose from
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breakdowns in shared responsibility, supervision, escalation
pathways, and institutional communication across multiple
clinical tiers. While multidisciplinary management
theoretically strengthens patient care, fragmented
responsibility within large healthcare systems may create
ambiguity in decision ownership and delay decisive
intervention.

Negligence in Timely Intervention and Diagnosis

This observation is reflected in the broader thematic findings
of the present study, where medical negligence litigation
remained heavily centred on failures involving timely
intervention, diagnostic judgment, and perioperative clinical
management. Across multiple cases, liability frequently arose
not merely from rare complications but from delays in
escalation, inadequate reassessment, failure to investigate
evolving symptoms, and breakdowns in clinical decision-
making during time-sensitive situations. The courts
consistently treated delays in intervention seriously where
they resulted in irreversible neurological injury, limb loss, or
death. The courts consistently treated delays in intervention
seriously where they resulted in irreversible neurological
injury, limb loss, or death.

A recurring pattern involved emergency and acute care
settings where deterioration required urgent intervention
within a limited therapeutic window. In obstetric litigation,
delays in performing emergency Caesarean Sections in A (a
child...)8 and Nitin Sharma* resulted in severe hypoxic
injury and cerebral palsy. Similarly, in vascular and
postoperative settings, the courts scrutinised whether
clinicians acted promptly once signs of ischaemia, vascular
compromise, or deterioration became apparent. Wee You
Kheong illustrates the compounded consequences of delayed
intervention and diagnostic error, where misdiagnosis of a
vascular injury as compartment syndrome ultimately
resulted in ischemic gangrene and above-knee amputation.?
The analysis suggests that the judiciary increasingly
recognises the practical importance of the “golden hour”
principle in emergency medicine, namely the critical
therapeutic window during which rapid assessment,
diagnosis, escalation, and intervention are necessary to
prevent irreversible physiological damage. In many acute
conditions, such as fetal distress, vascular compromise,
sepsis, ischemia, or major trauma, delays beyond this period
may transform a potentially reversible condition into
permanent disability, organ failure, limb loss, or death.
Rather than viewing delay as a secondary issue, the findings
demonstrate that courts increasingly regard failure to
intervene within this critical period as a direct breach of the
standard of care where earlier action could reasonably have
altered the clinical outcome. The significance of the “golden
hour” therefore lies not merely in speed alone, but in the
expectation that healthcare systems and clinicians must
recognise deterioration early, communicate effectively,
escalate promptly, and initiate decisive management before
the opportunity for meaningful recovery is lost.

The cases also demonstrate that diagnostic reasoning
remains central to the professional duty of care. Several
judgments involved failures to pursue appropriate
investigations, reconsider provisional diagnoses, or
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adequately interpret persistent clinical signs. In Daniel Lee
Eng Wern,” the orthopaedic surgeon’s failure to order
radiological imaging despite repeated complaints of back
pain delayed the diagnosis of a giant cell tumour of the
spine. Similar issues arose in Thavani a/p Kaliaperummal®*
involving undiagnosed DVT, and Zuasnita bt Baharudin,”
where septic shock was not recognised in time. Collectively,
these cases indicate that courts increasingly view diagnosis as
a continuous and dynamic clinical obligation rather than a
single isolated event. Clinicians are expected not only to
initiate treatment but also to continuously reassess the
patient’s evolving condition, revisit differential diagnoses,
and escalate investigations when the clinical trajectory
deviates from expectations.

The findings further suggest that contemporary negligence
litigation increasingly scrutinises perioperative judgment and
postoperative monitoring. In Hasmani bin Tahir, failure to
recognise and manage postoperative ischaemia within the
accepted six-hour therapeutic window directly resulted in
limb amputation. In Krishnasamy a/l Jayaraman, negligent
administration of inotropes through a peripheral line caused
multiple amputations in a minor.” Similarly, in Dr
Chandran a/l Gnanappah, liability arose from proceeding
with sinus surgery before adequate infection control had been
achieved.” These cases demonstrate that courts are not
merely examining technical procedural performance, but
also evaluating the broader clinical judgment surrounding
the timing, justification, and safety of surgical intervention
and postoperative care.

At the same time, the findings demonstrate that Malaysian
courts continue to distinguish between genuine negligence
and recognised medical complications. In Tan Sri Datuk Seri
Mohd Hussein, the Court of Appeal accepted expert evidence
that the popliteal artery injury sustained during arthroscopy
was an exceptionally rare avulsion injury that could occur
despite the exercise of reasonable care and skill.* The court
therefore rejected allegations that excessive force had been
used and found no negligence in the diagnosis, surgical
execution, or postoperative management, particularly given
the prompt referral to vascular specialists once the
complication was identified. The decision reinforces the
principle that adverse outcomes alone do not establish
negligence. Nevertheless, the surgeon was ultimately found
liable for failure to adequately advise the patient regarding
material risks, illustrating the judiciary’s increasing
separation between technical competence and the
independent duty to secure informed patient autonomy.

Breach of Informed Consent and Patient Autonomy

The findings indicate a growing judicial emphasis on
informed consent and patient autonomy within Malaysian
medical negligence litigation. Liability increasingly extends
beyond technical treatment errors to include failures in
disclosure, counselling, and patient communication. Several
cases demonstrate that courts now expect clinicians to
provide patients with sufficient information regarding
material risks, alternative treatments, and conservative
management options before obtaining consent for
intervention.
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In Dr Chandran a/l Gnanappah, the lack of adequate
informed consent was considered alongside the doctor’s
decision to proceed prematurely with surgery.” Similarly, in
Evelyn Sharmini, the court criticised the failure to advise the
patient regarding conservative management alternatives
prior to surgery." These cases suggest that courts increasingly
regard disclosure obligations as part of the substantive
standard of care rather than a purely administrative
formality.

The Court of Appeal decision in Tan Sri Datuk Seri Mohd
Hussein further illustrates the evolving judicial approach
toward material risk disclosure.** The majority held that the
surgeon failed to warn the patient about the specific risk of
popliteal artery injury prior to arthroscopy, thereby depriving
the patient of the opportunity to make a fully informed
decision. However, the dissenting judgment by Azimah Omar
demonstrates the continuing legal tension regarding the
scope of disclosure obligations for exceptionally rare
complications. Her Ladyship opined that the rare and
unforeseeable vascular injury was not sufficiently material to
require disclosure and further argued that such a warning
would not have altered the patient’s decision to proceed with
surgery. The differing judicial approaches reflect the
continuing evolution of Malaysian informed consent
jurisprudence from traditional professional-centred disclosure
toward a more autonomy-based standard.

The analysis also demonstrates that courts are prepared to
reject informed consent claims where adequate counselling is
established through evidence. In Siti Arbaiyah bt Umar, the
court dismissed allegations that alternative approaches had
not been discussed after finding that the doctor had
adequately advised the patient regarding the selected
surgical plan.” The contrasting outcomes across these cases
suggest that liability in informed consent disputes frequently
turns on the adequacy, materiality, and documentation of
the advice provided rather than merely the occurrence of
complications themselves.

Another significant issue identified involves practitioners
operating beyond their credentials, training, or regulatory
approval. In Rafianee bt A Razak v Dr Suffia Hany, a general
practitioner performed breast filler procedures using
unapproved substances, raising both credentialing and
regulatory concerns.” Likewise, in Evelyn Sharmini, the
defendant gynaecologist undertook bowel repair despite
lacking the appropriate credentials to perform such
procedures." These findings indicate that courts increasingly
view professional boundaries, credentialing, and regulatory
compliance as integral components of the standard of care.
Negligence, therefore, extends beyond technical
incompetence to include undertaking procedures outside the
practitioner’s recognised expertise or authorised scope of
practice.

Medical Records and Documentation Evidence

The findings demonstrate that medical records increasingly
function not merely as clinical communication tools, but as
central evidentiary instruments in medical negligence
litigation. Across several cases, the integrity, completeness,
and reliability of documentation significantly influenced
judicial findings on credibility, liability, and damages.
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Courts responded particularly severely to allegations
involving altered or fabricated records. In Loganathan a/l
Thiagarajan, the court awarded substantial aggravated
damages after identifying serious concerns regarding
tampering with medical records and inconsistencies in the
defendant’s account of events.” Similar concerns arose in
Evelyn Sharmini, where outpatient notes appeared to have
been retrospectively inserted.” These cases suggest that
documentation irregularities are viewed not merely as
administrative deficiencies, but as conduct affecting
professional honesty and the integrity of the judicial process
itself.

The findings also highlight the evidentiary significance of
witness presentation and disclosure during litigation. In Nitin
Sharma, the defence’s failure to call relevant witnesses or
rebuttal experts weakened its position regarding the delay in
the emergency Caesarean Section.” Conversely, in
Muhammad Aiman, although concerns were raised
regarding withheld evidence, the claim nevertheless failed
because causation was not established.”® These contrasting
outcomes indicate that deficiencies in documentation or
evidentiary presentation alone do not automatically
establish negligence unless they materially affect proof of
breach or causation.

The analysis further suggests that documentation failures
may also reflect broader systemic deficiencies within
healthcare institutions. In Nur Fuziatun, issues relating to
illegible handwriting formed part of the wider system failures
identified by the court.*® However, Mohammad Nabill Sajid
demonstrates that flawed documentation does not invariably
result in liability where the underlying clinical management
remains justified, and causation cannot be established.”
Overall, the findings indicate that courts increasingly regard
accurate documentation as an essential component of
professional accountability, continuity of care, and
medicolegal defensibility.

Systemic Liability

The findings demonstrate an increasing judicial willingness
to impose liability upon healthcare institutions in addition to
individual clinicians. Modern medical negligence litigation
in Malaysia increasingly examines failures involving systems
of care, institutional preparedness, staffing arrangements,
escalation pathways, and multidisciplinary coordination
rather than focusing solely on isolated acts of individual
negligence.

A central issue identified is the concept of non-delegable
duty. In Nur Fuziatun, the hospital and Person in Charge
were found liable because of system failures involving
inadequate referral arrangements, lack of standby specialists,
and insufficient intensive care support.”® Importantly,
liability arose despite the delivering doctor not being
personally negligent. The case illustrates judicial recognition
that hospitals owe independent corporate duties to ensure
that appropriate systems, staffing, and facilities are available
for safe patient care.

The relationship between institutional liability and
individual practitioner negligence is further demonstrated in
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Dr Chandran a/l Gnanappah.® Although the hospital was
held liable under a non-delegable duty, the court ultimately
granted indemnity against the treating doctor because the
primary negligence arose from his clinical decisions and
inadequate informed consent process. This reflects the
judiciary’s attempt to balance institutional accountability
with personal professional responsibility within modern
healthcare systems.

The findings also demonstrate that courts continue to treat
clinical guidelines as influential but non-binding standards.
In A (a child...), the court clarified that the Decision-to-
Delivery Interval (DDI) guideline for emergency Caesarean
Sections was not a strict mandatory rule but a feasibility-
dependent recommendation.® Nevertheless, liability was still
imposed because the delay was not adequately justified
under the circumstances. The decision illustrates that courts
may permit flexibility in guideline application while still
requiring clinicians and institutions to provide reasonable
explanations for departures from accepted standards where
adverse outcomes occur.

Legal and Procedural Issues

The findings additionally highlight several recurring
procedural and legal issues influencing the outcome of
medical negligence litigation, particularly limitation periods,
contributory negligence, and punitive damages.

In Hamzan bt Hamzah, the claim was struck out after
exceeding the limitation period prescribed under the Public
Authorities Protection Act 1948, illustrating the procedural
barriers faced by plaintiffs pursuing claims against
government healthcare institutions.” The case demonstrates
that even potentially arguable negligence claims may fail if
statutory procedural requirements are not satisfied.

The findings also indicate that Malaysian courts remain
willing to reduce liability where patient conduct contributed
to the adverse outcome. In Daniel Lee Eng Wern, damages
were reduced by 25% due to the plaintiff's refusal to undergo
an imaging investigation and failure to attend follow-up
appointments.” Similarly, Bukit Tinggi Hospital involved
arguments relating to contributory negligence following an
Against Own Risk (AOR) discharge.*® These cases demonstrate
that courts assess patient compliance and decision-making
alongside professional duties when determining liability and
quantum.

Finally, the analysis demonstrates a clear judicial willingness
to impose substantial aggravated and exemplary damages in
cases involving particularly serious professional misconduct.
High aggravated damages were awarded in Loganathan a/l
Thiagarajan,” Thavani a/p Kaliaperummal,” and Zuasnita
bt Baharudin,” while exemplary damages featured
prominently in Hasmani bin Tahir* and Rafianee bt A
Razak.** These awards indicate that Malaysian courts
increasingly utilise punitive damages not only to compensate
plaintiffs, but also to condemn dishonest conduct, gross
neglect, regulatory breaches, and serious departures from
acceptable professional standards.
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LIMITATIONS

This study has several limitations. First, relying solely on
cases published in the LexisNexis and CL] databases,
retrieved using the keyword "medical negligence," inherently
excludes undocumented decisions or cases catalogued under
different legal terms. The sample size of 29 reflects only fully
adjudicated cases published in law reports during the study
period. It does not encompass the broader spectrum of
medical negligence claims that were settled out of court,
dismissed prior to full hearing, or managed internally
through institutional or Ministry of Health grievance
mechanisms. Consequently, these findings illustrate trends in
judicial adjudication and legal reasoning rather than the
absolute incidence or epidemiology of medical malpractice in
Malaysia.

Second, restricting the analysis to the single calendar year of
2025 provides only a temporal snapshot; it reflects the year of
judgment rather than the year in which the actual clinical
incidents occurred, limiting real-time clinical trend analysis.
Additionally, the lack of 2025 Federal Court cases leaves out
recent authoritative interpretations from Malaysia’s apex
court.

Finally, focusing exclusively on reported judicial decisions
introduces a selection bias toward high-severity, high-value,
and complex litigations. The vast majority of medical errors,
patient disputes, and complaints are resolved outside the
formal judicial system through private negotiations, out-of-
court settlements, alternative dispute resolution (ADR), or
internal institutional disciplinary processes (such as by the
MMC). Consequently, this study cannot analyse the
frequency or nature of these lower-severity or pre-court
disputes. The findings, therefore, represent the most severe
legal precedents rather than the complete, everyday
landscape of medical errors and healthcare disputes in
Malaysia. Future research incorporating administrative data
directly from hospitals and regulatory bodies is
recommended to capture a comprehensive, system-wide
picture. To establish broader longitudinal shifts in judicial
attitudes toward patient rights, future studies should conduct
multi-year comparative analyses of case law and integrate
administrative data from health authorities and institutional
risk management registries.

CONCLUSION

This study maps the contemporary 2025 Malaysian legal
landscape of medical negligence, establishing a sophisticated
judicial standard that demands technical proficiency, system
resilience, and absolute integrity.

At the core of judicial scrutiny are critical delays in time-
sensitive interventions and diagnostic failures regarding
acute conditions. These issues represent primary drivers of
liability when resulting in catastrophic harm. Furthermore,
the judiciary showed a judicial emphasis on protecting
patient autonomy and informed consent, penalising
practitioners for inadequate risk disclosure, withholding
information on conservative alternatives, and practising
beyond credentialed or regulatory boundaries.
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The most significant shift identified is the increased focus on
hospital systemic liability and documentation integrity.
Under the principle of non-delegable duty, hospitals face
corporate liability for operational failures, such as
inadequate referral networks or a lack of qualified standby
personnel, even when individual doctors are absolved.
Crucially, the integrity of medical records proved pivotal;
issues of tampering, fabrication, or post-incident note
insertions were treated as severe aggravating factors that
profoundly undermined defence credibility.

In conclusion, the 2025 case law indicates an evolution
toward total accountability. The courts demand adherence to
clinical best practices, respect for patient autonomy,
auditable institutional systems, and honest conduct. For
healthcare professionals and institutions, preventing
negligence requires strict clinical standards, but mitigating
legal risk demands absolute transparency and
documentation integrity.
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